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When a dike at the Tennessee Valley Authority’s (“TVA”) Kingston Fossil Plant failed on December 22, 2008, 5.4 million cubic yards of coal ash spilled,1 
covering an area forty-eight times larger than the 1989 Exxon 
Valdez oil spill.2 Families in the East Tennessee area filed a 
lawsuit against TVA for medical monitoring, testing, treatment 
and procedures, and environmental monitoring and clean-up 
costs, alleging TVA knew the coal ash containment pond was 
in danger of releasing the coal waste and had already failed on 
prior occasions.3 While much of the recent focus on “clean coal 
technology” has been on lowering the greenhouse gas emissions 
from coal power plants,4 the recent coal ash disaster in Tennes-
see has shifted attention to the environmental impacts of coal 
combustion waste. Unlike the capture and sequester technology 
for reducing global warming emissions from coal fired power 
plants, which currently is far from achieving any significant 
impact,5 clean technology for coal waste disposal can achieve a 
large impact today, but only if our regulatory structure encour-
ages it. By classifying coal waste as a hazardous waste and cre-
ating stricter standards for disposal sites, we can prevent future 
coal waste environmental disasters. 
Coal waste is typically disposed of in surface impoundments, 
minefills, landfills, and recycled into other products. Although 
there has been a recent trend away from disposal of coal wastes 
in surface impoundments and towards landfills,6 according to an 
Environmental Protection Agency (“EPA”) estimate as many as 
three hundred sites still use surface impoundments.7 Unlike a 
landfill, which only holds dry wastes, a surface impoundment 
is an uncovered area of hollowed land, made of mainly earthen 
material, which holds liquid wastes.8 Under Subtitle C of the 
Resource Conservation and Recovery Act (“RCRA”), surface 
impoundments must have a double liner system to prevent the 
liquid waste from leaching through the ground to local water 
supplies.9 Due to an exemption in Subtitle C, coal waste is not 
currently regulated as a hazardous waste, and the regulation of 
coal waste surface impoundments is left to the states.10 
Although EPA concluded in a 2000 report that coal waste 
disposal in surface impoundments, underground mines, and 
landfills should be regulated under Subtitle C as a hazardous 
waste, EPA reversed its recommendation just a few weeks 
later.11 In the second regulatory determination, EPA stated that 
some regulation of coal wastes under RCRA would be neces-
sary to protect human health, but did not state whether Subtitle 
C regulation was required.12 Post combustion coal waste is a 
threat to human health because it contains numerous chemicals 
including aluminum, arsenic, boron, cadmium, chromium, lead, 
manganese, molybdenum, selenium, and sulfate, which can 
cause health problems such as cancer, birth defects, and cen-
tral nervous system damage.13 Furthermore, with stricter toxics 
emissions standards for coal-fired power plants, the waste will 
contain increased levels of arsenic, thallium, boron, barrium, and 
other harmful chemicals.14 Although clean technology to reduce 
emissions will help the environment, new emissions technology 
will make regulating coal waste disposal more important as coal 
waste becomes dirtier and more toxic. 
On March 9, 2009, EPA announced that it planned to pro-
pose regulations for coal waste by the end of the year.15 However, 
EPA was silent on whether the regulation would be under Sub-
title C as a hazardous waste or under Subtitle D’s less stringent 
standards.16 Subtitle C hazardous waste regulations differ from 
Subtitle D in that, under Subtitle C, the federal government is 
authorized to do the permitting for the hazardous waste sites and 
has set specific standards.17 Because design criteria of coal waste 
surface impoundments is not regulated at all under either Sub-
title C or Subtitle D, the regulation of landfills provides insight 
into the difference between the two types of regulations. Under 
the Subtitle C requirements, landfills must have multiple liners, 
be made of materials chemically resistant to the waste, and have 
a system in between liners for collection and removal of liquid 
leaching from the landfill.18 In contrast, for Subtitle D landfills 
EPA specifies only minimum standards, including a composite 
liner with two components, and gives states the authority to issue 
landfill permits and set more specific standards.19 
Of the fifteen states that create nearly three-quarters of all 
the coal combustion waste in the United States, only one requires 
liners for surface impoundments and only three require liners for 
landfills for coal waste.20 Although regulating coal waste under 
Subtitle D could help by creating minimum standards for surface 
impoundments, based on current regulation of coal waste by the 
states it is unlikely many would require high enough standards. 
Coal waste must be recognized and regulated for what it is—a 
hazardous waste. Regulation of coal waste under Subtitle C 
and use of currently available technology to contain coal waste 
are needed to reduce environmental contamination and prevent 
future disasters.
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